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Roadmap
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 Insurance Coverage
 Consent for Minors
 Name and Gender Changes
 Nondiscrimination Protections



Insurance Coverage
Getting trans-related care covered
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Denials are illegal
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Insurance should cover trans-related care.

There are many legal protections 
available to challenge denials. 



Trans Insurance Roadmap
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Three main types of denials
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1. Sex-specific care
2. Blanket exclusions for “sex change” surgery
3. Medical necessity denials



1. Sex-specific care
 DO change gender marker with 

insurance
 Submit claims with the correct sex

 Medicare modifiers
 Condition code 45

Modifier -KX

 Patient can call insurance company
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Two types of health plans
Self-funded
 Large employers
 Governed by ERISA, which preempts 

state law

Insured
 State insurance law applies
 State where issued governs
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States with insurance protections
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 California
 Colorado
 Connecticut
 Delaware
 District of Columbia
 Hawaii
 Illinois
 Maryland
 Massachusetts
 Michigan

 Minnesota
 Montana
 Nevada
 New Jersey
 New York
 Oregon
 Pennsylvania
 Rhode Island
 Vermont
 Washington



Explicit Medicaid coverage
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 California
 Colorado
 Connecticut
 District of Columbia
 Hawaii
 Illinois
 Maryland
 Massachusetts
 Michigan
 Minnesota
 Montana

 Nevada
 New Hampshire
 New Jersey
 New York
 Oregon
 Pennsylvania
 Rhode Island
 Vermont
 Washington
 Wisconsin (lawsuit pending)



Exclusion
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Exclusion
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Exclusion
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Exclusion
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Exclusion removed
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Medical necessity denials
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 Facial gender reassignment surgery
 Chest reassignment surgery for trans women
 Minors
 Top surgery for trans men
 Vaginoplasty for trans women

 Nonbinary individuals
 Medical transition without social transition
 Voice surgery, voice therapy
 Hair removal



Clinical criteria
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Clinical criteria
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Clinical criteria - example
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 Two referral letters from qualified mental health professionals, one in a purely evaluative role (see 
appendix); and

 Persistent, well-documented gender dysphoria (see Appendix); and
 Capacity to make a fully informed decision and to consent for treatment; and
 Age of majority (age 18 years and older); and
 If significant medical or mental health concerns are present, they must be reasonably well controlled; 

and
 Twelve months of continuous hormone therapy as appropriate to the member’s gender goals (unless 

the member has a medical contraindication or is otherwise unable or unwilling to take hormones); and
 Twelve months of living in a gender role that is congruent with their gender identity (real life 

experience).



Clinical criteria
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Source of denial
Clinical criteria
 Not binding, can be overcome
 Can demonstrate medical necessity
 Use definition of medical necessity from 

the plan document

Plan document
 Legal action needed
 Will still be denied even if medical 

necessity proven
 Lack of individualized assessment  is 

discrimination
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Medical necessity example
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Services, supplies or covered medications that a provider, exercising prudent clinical judgment, would 
provide to a patient for the purpose of preventing, evaluating, diagnosing or treating an illness, injury, 
disease or its symptoms, and that are: 
 in accordance with generally accepted standards of medical practice; and
 clinically appropriate, in terms of type, frequency, extent, site and duration, and considered effective 

for the patient's illness, injury or disease; and 
 not primarily for the convenience of the patient, physician, or other health care provider, and 
 not more costly than an alternative service or sequence of services at least as likely to produce 

equivalent therapeutic or diagnostic results as to the diagnosis or treatment of that patient's illness, 
injury or disease.



Good provider letters
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 Sample letters
 List qualifications and trans-specific experience
 Get insurance company’s criteria and hit all of them
 In accordance with WPATH Standards of Care
 Explain deviations from Standards of Care or clinical criteria

 Say “medically necessary” not simply
 Is ready for
 Is the next step in their transition

 Will alleviate gender dysphoria



Good provider letters
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 MHP: provide details of the symptoms and limitations
 Hormone provider:
 Date started hormones
 Hasn’t changed body sufficiently to alleviate gender dysphoria

 Surgeon:
 Purpose is to treat gender dysphoria (not improve appearance)
 FFS & breast augmentation – that the characteristics will be changed from male to 

female



When to refer to an attorney
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 If the medical policy indicates it will be denied
 If a denial letter (preauthorization or post claim) cites a plan exclusion
 If something is denied as not medically necessary

 Attorney involvement creates systemic change



Risks of provider appeals
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 Judicial review is generally limited to the information the insurance 
company had in front of it

 Misapprehending the nature of the denial and delaying needed attorney 
involvement

 Do the peer-to-peer.



Legal protections
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 Title VII (employer-based plans)
 Americans with Disabilities Act + Rehabilitation Act
 Title IX (education-based plans)
 Section 1557 of the Affordable Care Act
 OFCCP - federal contractors
 State insurance law & bulletins
 State nondiscrimination law
 Constitution (government-based plans)



Consent for Minors
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Generally must be 18
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 Alaska – any age if parents unwilling
 Informed consent standard
 Arkansas
 Idaho
 Nevada – serious health hazard
 Tennessee
 West Virginia

 Delaware
 Any disease if untreated threatens health of the minor
 Reasonable efforts made to obtain parental consent



Generally must be 18
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 Louisiana – any age
 Massachusetts
 Mature minor 
 Only where “best interests . . . will be served by not notifying his or her parents of 

intended medical treatment.” Baird v. Attorney General, 360 N.E.2d 288 (1977).

 High school graduates
 Montana
 Pennsylvania

 Oregon – 15
 Alabama – 14



If neither parent is supportive
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 Can go to court
 Guardian ad litem



When parents disagree
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 Create a record of involving both parents
 Divorced – both usually retain medical decision making
 Can lead to a custody dispute



Both parents are supportive
 Inquire about unsupportive people in 

their lives
 Could be reported to child protective 

services
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Safe folder
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 http://www.imatyfa.org/safe-folder.html
 Letters
 Pediatrician & other health care providers
 Therapist

 Letters from friends/family/religious leader
 Drawings from child
 Pictures
 ID documents & name change order



Foster care
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 Birth parents retain authority
 Foster parents cannot consent on their own
 State has an obligation to provide the care
 Can override the lack of consent of the parents



Name and Gender Changes
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Name changes - when
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 As soon as someone settles on a permanent name
 Reversible



Name changes - why
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 Only way to update name on identity documents
 Safety
 Privacy



Name changes - how
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 File in court
 Minor cannot file on own
 Waiver of publication requirement
 Filing fees can be waived
 Have local referral for name changes



Clearinghouse
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Legal sex
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 No such thing as “legal sex”
 Patchwork of identity document policies
 Judge-imposed



Legal sex
 J’Noel Gardiner
 In re Estate of Gardiner, 22 P.3d 1086 

(2001) 
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Federal documents
 ”Appropriate clinical treatment”
 Passport
 Social Security
 Immigration
 Consular report of birth abroad
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Selective Service
 Trans women – required to register
 Trans men

 Status information letter
 Register if under 26
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State ID / Driver licenses
 Most appropriate clinical treatment
 Some still surgery
 Youth – correct birth certificate first
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Birth certificates
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Birth certificates - court order
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 Alabama, Arkansas, Colorado, Georgia, Indiana, Louisiana, Missouri, 
Mississippi, New Hampshire, Northern Mariana Islands, Oklahoma, South 
Carolina, South Dakota, Texas, Utah, Virginia, Vermont, Wisconsin, and 
Wyoming 

 (Bold = proof of surgery required)



Birth certificates – provider letter
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 Alaska, Arizona, California, Connecticut, Delaware, District of Columbia, 
Florida, Guam, Hawaii, Idaho, Illinois, Iowa, Kentucky, Maryland, 
Massachusetts, Maine, Michigan, Minnesota, Montana, Nebraska, 
Nevada, New Jersey, New Mexico, New York, New York City, North 
Carolina, North Dakota, Oregon, Pennsylvania, Puerto Rico, Rhode Island, 
Washington, and West Virginia  



Provider letter
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 Appropriate clinical treatment
 Connecticut, Delaware, District of Columbia, Hawaii, Illinois, Maryland, 

Massachusetts, Minnesota, New York, New York City, Pennsylvania, Puerto Rico, 
Rhode Island, Vermont.

 Proof of surgery
 Alaska, Arizona, Arkansas, Florida, Guam, Iowa, Kentucky, Maine, Michigan, 

Nebraska, New Mexico, North Carolina, North Dakota, West Virginia



Nonbinary & self-attestation
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 Nonbinary option + self attestation
 California
 Washington
 Oregon
 New Jersey

 Self attestation (no nonbinary option)
 Idaho
 Montana
 Nevada



No amendments
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 Tennessee by statute
 Kansas and Ohio by agency policy



Nondiscrimination Protections
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Employment discrimination
 In what states are trans people protected 

from employment discrimination?
 SCOTUS - Harris Funeral Homes v. EEOC
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Employment discrimination
 Title VII - sex discrimination
 Americans with Disabilities Act
 State and local laws

 Encourage people to contact an attorney
 Jillian Weiss jtweisslaw.com

 Deadlines to file (often 180 or 300 days)
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Housing discrimination
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 Federal Fair Housing Act
 State and local laws



Public accommodations
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 Americans with Disabilities Act



Education discrimination

 Title IX
 Section 504
 State and local laws

57



Religious-based discrimination
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Religious refusals - medical
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 Conscience and Religious Freedom Division – HHS Office of Civil Rights
 Title VII – prohibits religious discrimination
 Sincerely held religious belief
 Reasonable accommodation
 Undue hardship 



Thank you!
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 nlewis@transgenderlegal.org
 646.862.9396 x107
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